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Remedies for Bullying 

1. Enlightened and prudent employers have or ought to establish 

procedures so as to recognise, handle and eliminate bullying in the 

workplace.  This not only leads to a safe and happy workplace, but also 

complies with many laws now which pertain to the workplace.   The 

blight of bullying has long been recognised in the schoolyard  but only 

more recently recognised in adult workplaces.  Some years ago, I 

delivered a paper to the heads of New South Wales government 

departments on workplace bullying.  I chose my own workplace in that 

regard and looked at bullying which occurs in court rooms.  I attach a 

copy of that paper on “Judicial Bullying”.  Leaving aside my personal 

experiences and those of other Barristers being bullied by Judges and 

other lawyers, the topic of bullying in the workplace is a serious matter 

and is recognised as such by the courts. 

2. The particular areas with which I wish to deal with firstly relate to 

workers compensation; secondly, general employment law and thirdly, 

occupational health and safety law and how that touches upon criminal 

law. 

3. I note that Mr Des Kennedy SC will be speaking this afternoon about 

damages at common law for negligence arising out of bullying and I 

shall  leave those common law aspects to him.   

4. In relation to workers compensation, psychological or physical injuries 

caused by bullying are compensable should the employment be 

causative, or a substantial contributing factor to injury received.  

Skylarking which can be a form of bullying, if it causes physical injury,  

is compensable.This has the  effect that compensation is payable to the 
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worker which in turn adds to the premium costs paid over a period of 

time by the employer.  Psychological injuries are perhaps more difficult 

to detect than physical injuries, however, they are clearly recognised by 

not only the Workers Compensation Court, but also Common Law 

Courts.  In State Transit Authority of New South Wales ats  Chemler 

[2007] NSWCA 2 Chief Justice Spigelman observed at [40]: 

“In this area of law, as in negligence, the talem qualem principle is 
applicable that is employers take their employees as they find 
them.  With respect to psychological injury there is an “egg shell 
psyche” principle, which, like the equivalent “egg shell skull” 
principle, is a rule of compensation not of liability.  The element of 
foreseeability required by the law of negligence is not the basis of 
the “egg shell skull” principle and can be applied by way of analogy 
to claims for compensation under the 1987 Act.” 

 Justice Basten at [69] said: 

“If conduct which actually occurred in the workplace was perceived 
as creating an offensive or hostile working environment, and a 
cognizable injury followed, it was open to the Commission to 
conclude that causation was established.” 

The principles in Chemler provide that if the  injury is suffered  relates 

to a perception of real events, which are not external events that can 

satisfy the test of injury arising out of or in the course of employment 

per Spigelman CJ at [54].  Further, if events which actually occurred in 

the workplace were perceived as creating an offensive or hostile 

working environment, and a psychological injury followed, it is open to 

the Workers Compensation Commission to conclude that causation is 

established per Basten JA at [69].  It is further the case that so long as 

events within the workplace are real rather than imaginary, it does not 

matter that they affected the worker’s psyche because of a flawed 

perception of events, because of a disordered mind.  This principle is 

found in a Queensland case entitled “Leigh Sheridan ats Q-Comp 

[2009] QIC 12.   

5. Under the New South Wales Workers Compensation Act under s 

11A(3), psychological injury is defined as an injury that is a 

psychological or psychiatric disorder.  The term extends to include the 
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physiological effects of such a disorder on the nervous system.  That is 

a very broad definition of psychological injury and includes any of the 

matters that could be found in the Diagnostic and Statistical Manual of 

Mental Disorders 4th Edition known as the DSM IV which I understand 

has recently been updated.  Such a psychological injury can be an 

anxiety disorder, an adjustment disorder, even in a serious  case Post 

Traumatic Stress Disorder( PTSD ).  The principle in relation to workers 

compensation is that if an injury occurs you take the victim as you find 

them irrespective of the pre-existing vulnerability of the victim.  Many 

cases before the Workers Compensation Court relate to psychological 

injuries caused by bullying well beyond matters of mere skylarking and 

humiliation, but even to the extent of bullying in relation to unrealistic 

work demands.  See Attorney General’s Department ats K [2010] 

NSWWCCPD 76 per Acting President Bill Roche.  In that case, the 

worker was a solicitor and she was awarded weekly compensation as a 

result of a psychological injury which was diagnosed as an adjustment 

disorder with depressed and anxious mood with major depressive 

episodes allegedly received by her due to an excessive work load, 

together with chronic pain from a work related foot injury and 

harassment at work [1].  The scope of psychological injury 

compensation has been restricted by the terms of s 11A of the Act 

which says: 

“11A(1) No compensation is payable under this Act in respect of 
an injury that is a psychological injury if the injury was 
wholly or predominantly caused by reasonable action 
taken or proposed to be taken by or on behalf of the 
employer with respect to transfer, demotion, promotion, 
performance appraisal, discipline, retrenchment or 
dismissal of workers or provision of employment benefits 
to workers. 

  

6. The next question I look at is the question of what can be done about 

bullying and how that affects the contract of employment.  Employers 

need to be aware of the existence of bullying in the workplace and need 

to put themselves in that position to detect whether it is occurring.  That 
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can be a very difficult thing to do.  However, where it is found, then 

depending upon its degree, such bullying may amount to serious 

misconduct which presents the employer with the opportunity to 

instantly dismiss an employee guilty of it. In a less serious case one 

ought put such a person on warnings and should the relevant behaviour 

persist, to dismiss him or her.  An example of bullying in the workplace 

which came before the Industrial Court which led to a dismissal and 

then an application for reinstatement was Bankstown City Council ats 

Paris [1999] NSWIRComm 368 a decision of a Full Bench of the 

Industrial Relations Commission of New South Wales.  In that case, 

now some eleven years ago, a subject employee referred to as Mr X 

became the target of what appeared to be a serious form of 

harassment culminating in acts which the Full Bench described as 

“despicable”.  The two perpetrators were dismissed and did not seek to 

be reinstated.  Another person, although not an active participant in it 

was dismissed for failing to, amongst other things, inform the  employer 

that this was taking place.  The complained about behaviour included 

inappropriately touching Mr X’s genitals, lighting pieces of paper in the 

truck and throwing them into Mr X’s lap, pushing burning paper under a 

toilet door while Mr X was in there, using rope to tie him up and also 

pulling Mr X’s tracksuit pants down whilst he was in a lunch break in a 

park under the control of the Council.  In relation to all this behaviour, 

the Full Bench said this: 

“Nothing we have said in this judgment should be taken as 
indicating any tolerance of misbehaviour in the workplace.  
Skylarking and mucking around, while thought by some to be 
legitimate form of amusement, have no place at all at work.  These 
proceedings have not been about whether misbehaviour in the 
workplace is acceptable but rather whether the treatment of an 
employee, in a milieu  where such behaviour seems to be rather 
the norm than the exception was harsh, unreasonable or unjust.  
Having regard to Council’s apparent lack of awareness for such 
behaviour and the absence of any stricture against it, and with 
differing degrees of involvement of the facts, the case is permitted 
an  order in the employee’s favour.  Each case will need to be 
determined in the light of its own facts.” 
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One can see, even though in that case the employee on the periphery 

of the behaviour was given a reinstatement order, the Full Bench stated 

clearly that in an appropriate case where an employee is guilty of such 

humiliating behaviour towards another employee, ought  be dismissed 

and will find no remedy in relation to reinstatement or damages for loss 

of his or her employment. 

7. The Occupational Health and Safety Act 2000 (NSW) places absolute 

and strict requirements upon employers to provide a safe workplace 

and to remove risks which could expose employees or others visiting 

the workplace to injury.  Despite recent pronouncements by the High 

Court in relation to how that legislation has been interpreted by the 

Industrial Court of New South Wales ( see Kirk v IRC [2010] HCA 1), 

the safety requirements under the relevant statute are severe and 

breach of which can expose a corporate employer  to significant fines of 

up to $550,000.00 for a first offence and for individuals fines up to 

1/10th of that amount.  Such individuals who may be fined that amount 

may be managers or directors of corporations where such behaviour 

has taken place.  An example of this would have been in the 

Bankstown City Council case which dealt with unfair dismissal. Had the 

Council been aware of the behaviour, or had the Council been in a 

position where it ought to have been aware of the behaviour, or had the 

Council not conducted proper risk assessment in relation to such 

behaviours taking place,  it could well have been subject to prosecution 

and significant fines.  There have been some cases before the Chief 

Industrial Magistrate and the Industrial Court in relation to occupational 

health and safety prosecutions concerning bullying.  One such case is 

Inspector Gregory Maddaford ats M A Coleman Joinery (NSW) Pty 

Limited [2004] NSWCIMC 42 (5 May 2004) and the appeal from that 

decision of WorkCover Authority ats Coleman [2004] NSWIRComm 

317; (2004) 138 IR 21.  At first instance the Chief Industrial Magistrate, 

Mr George Miller had before him prosecutions against the employer 

corporation and two of its directors, being Brian Coleman and Graham 

Coleman.  At first instance, the corporation was fined $24,000.00 and 
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the directors were each fined $1,000.00.  The facts in that case were 

that the first defendant was a timber and joinery shop.  The facts were 

that a sixteen year old apprentice went upstairs in the factory, was 

grabbed by a group of fellow workers who then proceeded to wrap him 

from his feet to his neck in cling wrap using the manual clinging 

wrapping machine located on the premises.  The apprentice was then 

picked up and placed facing up on a wheel work trolley and secured to 

the trolley using more cling wrap.  His shoes and bum bag were 

removed and filled with saw dust.  The evidence also was that the 

trolley was pushed from side to side and spun around.  Saw dust was 

thrown over Mr Doyle, down his pants and in his shirt.  Wood glue was 

put in his shoes and over his body and in his mouth.  Similar humiliating 

behaviour was used such as the use of a fire hose on him together with 

more glue placed upon his body and in his mouth.  The entire incident 

was said to have lasted approximately half an hour.  This was referred 

to as, by the evidence of some of the workers as an initiation ceremony 

and one of the director’s was made partially aware of it going to take 

place.  The evidence was that a culture of initiation had existed within 

the factory and this incident had lasted for half an hour during working 

hours without management intervening.  One of the director’s was 

aware of past pranks occurring in the factory.  Evidence was to the 

effect that the apprentice suffered no form of psychiatric disorder or 

illness as a result of the incident.  The Magistrate said this: 

“This dispute between the doctors (in relation to injury) does not 
diminish the seriousness of the breach.  There was present a 
potential risk of serious injury to (the apprentice) from the events of 
this day such as suffocation.  What occurred was a sustained 
assault for approximately half an hour from his fellow employees.  
What started out as a simple episode of bullying got out of control 
leading to a serious physical threat to Doyle’s health and safety.  
As conceded by the defendants’ viewed objectively this is a serious 
matter.” 

The Magistrate described initiation as a polite term for bullying.  Such a 

culture he said needs to be stamped out and bullying has no place in 

the workplace.  The employer had occupational health and safety 



 7

policies concentrating on physical injuries.  Only after the incident were 

there any policies developed in relation to anti-violence/bullying/ 

harassment and a sexual harassment policy.  The allegations of breach 

of the Act went to inadequate supervision, inadequate training for 

employees to ensure safety at the workplace (for psychological events 

and for bullying) and no policies to prevent pre-mediated acts of 

violence upon employees in initiation ceremonies.  The seriousness 

against the individual defendants was that Mr Brian Coleman was told 

about the initiation ceremony taking place but did nothing about it, and 

the other director was in charge of supervision where the incident took 

place, but this supervision did not deter employees from engaging in 

the initiation ceremony on that day.  The WorkCover Authority 

appealed citing that the fines imposed by the Magistrate were 

insufficient and manifestly lenient.  In assessing what was an 

appropriate penalty, the Full Bench said this about offences under the 

Act relating to bullying: 

“We have little doubt that bullying is, unfortunately, prevalent in 
many workplaces. The nature of bullying is such that it is usually 
covert and not disclosed by either the offender or the victim.  It is 
not surprising, therefore, that breaches of the Act relating to 
bullying and violence in the workplace would fall within the category 
of breaches that are difficult to detect and are rarely reported.  ---
we find issues of deterrence must loom large in our consideration 
as to penalty [83].” 

 They went on to say this: 

“The evidence demonstrates that the company has introduced 
procedures in relation to anti-violence/bullying/harassment and 
sexual harassment policy, and has employed an occupational 
health and safety specialist.  However, the Company took no steps 
to investigate the incident until after it was contacted by the 
WorkCover Authority of New South Wales.  No employee was 
dismissed or disciplined as a result of the incident, other than to 
receive a general reprimand at a group meeting [85]. 

Employers must adopt an approach to safety that is proactive, not 
reactive [86].” 

In lieu of the fines of $1,000.00 imposed against the directors, the Full 

Bench upheld the WorkCover appeal and imposed a fine of $9,000.00 
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against Brian Coleman and a fine of $12,000.00 against Graham 

Coleman. 

8. In a more serious case of workplace bullying, proceedings were brought 

in Victoria as a result of repeated bullying against a nineteen year old 

café worker called Brodie Panlock, in February 2010.  In September of 

2006, Brodie Panlock committed suicide and it was found it was as a 

result of being bullied at work. The employer and four co-workers at the 

restaurant, Café Vamp in Melbourne were fined a total of $335,000.00 

for repeated bullying, or permitting such bullying to occur.  There was 

even a clamouring by the tabloid press in Victoria that charges for 

murder, or indeed manslaughter, be pursued against those responsible 

for the bullying.  No doubt, in the appropriate case that will occur. 

JEFFREY PHILLIPS SC 

Denman Chambers 
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