
Justice Geoffrey Giudice: An insider’s look at
Australia’s new IR system
by Steven Andrew*

The step from working as a practising barrister of the Victorian Bar to
head of Australia’s leading workplace tribunal almost didn’t happen for
one of Australia’s most respected judicial figures, Justice Geoffrey
Giudice.

The 63-year-old Bendigo native who is now head of Fair Work
Australia (FWA) says industrial relations has been a part of his working
life since he left university in 1970. But when the telephone call came in
1993 offering him a position on Australia’s then-leading arbitration body,
the Australian Industrial Relations Commission (AIRC), the meticu-
lously organised barrister, for once, wasn’t prepared. “Personal circum-
stances prevented me accepting”, Justice Giudice told the inaugural issue
of Workplace Review.

Four years later, a second call was made to Justice Giudice – and
this time, he accepted.

It proved a welcome second chance. “The opportunity to head the commission – and now the
tribunal – is a rare privilege; without any doubt, the high point of my career”, Justice Giudice said.

That career includes 13 years at the Bar specialising in industrial relations and labour law, 11 as
President of the AIRC and one as President of FWA.

SECOND CHANCE

Justice Giudice said joining the commission was a big change. “After years of arguing cases on behalf
of clients, I finally had a chance to make a few decisions myself. The timing was also right – at a
family level, my last child was just finishing school, so I had the time to devote to what I knew would
be a very demanding role.”

His subsequent appointment in 2009 as head of the AIRC’s replacement body, Fair Work
Australia, however, was even more eventful.

As a Howard Government appointee and former barrister representing employers, some thought
Justice Giudice’s days were numbered under a Labor Government eager to put its own stamp on IR.

Justice Giudice says he regards the appointment as a “compliment”. “The media can sometimes
read too much into these things – experience on either side of the IR fence is the key factor in
deciding who is or isn’t appointed. In my experience, people on the tribunal try very, very hard to be
fair – and in some ways, over compensate to ensure fairness. It is not as simplistic as some believe –
the government wants a spread of opinion and that’s what they get.”

In her 30 May 2007 National Press Club address confirming Justice Giudice’s appointment to the
FWA, the Deputy Prime Minister and federal Education, Employment and Workplace Relations
Minister, Julia Gillard, said Labor was putting the appointments system “beyond politics”. “Labor will
also end the conflict of interest that has the Industrial Registrar serving two masters”, Gillard said.
Senior FWA staff would be answerable to Giudice, not the WR Minister.

* Steven Andrew is a journalist and PR manager working in the finance, legal and corporate governance sectors. Steven is the
author of two Thomson Reuters’ books on corporate governance – Remuneration and Reward Strategies and Inside Employee

Screening (co-authored with managing partner at Harmers Workplace Lawyers, Joydeep Hor). His work regularly appears in
Thomson Reuters’ national IR newsletter, Workforce.
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WORK HEALTH AND SAFETY
Editor: Michael Tooma

Each issue, Michael Tooma brings you the hot topics happening in Work
Health and Safety around the country. Here, he interviews Barry Sherriff from
Norton Rose, who was part of the three-member expert panel that reviewed
the occupational health and safety laws in Australia. The panel’s reports
formed the basis of model work health and safety laws, which will commence
on 1 January 2012.

Michael Tooma: Why have work health and safety laws been harmonised?

Barry Sherriff: Harmonisation has been driven by a number of factors. Having
different laws around the country produces inequity for workers and inefficiency for
industry, resulting in greater cost and compromising the effectiveness of health and
safety measures. Having a single set of laws can go a long way to overcoming these
problems.

The process by which harmonisation has been pursued has also allowed the
laws to be brought up to date, to operate more effectively with modern work
arrangements and risks.

What are the key changes to be introduced by the laws?

The laws will provide for complete coverage of duties by all who are involved in work being
undertaken, to protect the health and safety of themselves, people carrying out the work and those
affected by the work being done. There will not be reliance on legal labels (such as employer and
employee) or complex legal concepts to determine who is responsible and who is to be protected. This
should produce a significant shift in mind-set away from “am I caught” to “what must I do to meet my
obligations”.

This change is to be affected by moving away from the employment relationship as the
determinant of who has a duty and to whom it is owed. Instead, the primary duty will be owed by a
person conducting a business or undertaking (PCBU) to “workers” who undertake work in the
business of the PCBU, and to others affected by what the PCBU does in its business. Workers will
include a broader range of people, such as contractors, on-hire workers, volunteers and students on
practical placement.

Changes to consultation and workplace representation also reflect the broadening of the duties of
care.

Officers will have a positive duty to exercise due diligence to ensure compliance by the PCBU.
For the first time, due diligence will be clearly defined and will mean taking reasonable steps to
provide for effective governance in health and safety, meeting specific criteria.

The laws introduce high penalties for serious offences. Do you think the courts will respond to
that escalation in penalties as we see judgments handed down?

While the courts must follow proper sentencing procedures and criteria, they are likely to recognise
the seriousness with which health and safety breaches are treated, as will be emphasised by the higher
penalties in the model laws. Experience with increases in penalty levels over the last decade or so has
shown that courts will respond reasonably quickly to give effect to the policy behind increasing
maximum penalties.

The introduction of three categories of offence may also assist the courts in assessing the relative
culpability and severity of fines imposed in specific matters.

How does consultation work under the new laws?

Consistent with the broadening of the primary duty, a PCBU will be required to consult with
“workers” not just its employees.

Barry Sherriff
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